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Supreme Court of Connecticut Third Judicial District, Bridgeport, April Term, 1926

Borden v. Westport

105 Conn. 139 (Conn. 1926) • 134 A. 303
Decided Oct 18, 1926

Argued April 16th, 1926

Decided October 18th, 1926.

HAINES, J.

Declarations as to the location of ancient
boundaries are hearsay and are not admissible in
evidence unless it appears: (1) that the declarant is
dead, (2) that he would be qualified as a witness to
testify if present and especially that he had
peculiar means of knowing the boundary, (3) that
the statement was made before the controversy in
suit arose, and (4) that he had no interest to
misrepresent the truth in making the declaration.
In the present action to quiet title, one of the
defendant's witnesses was permitted to repeat
what had been declared to him concerning the
disputed western boundary of the property by his 
*140  deceased father who had previously
conveyed to a grantee in the plaintiff's chain of
title a half interest therein by warranty deed; and
the trial court in rendering judgment for the
defendant, established the western boundary in
exact accordance with this declaration — a
conclusion which could not reasonably have been
drawn from any other evidence in the case. It
appeared that if the bound were located as claimed
by the plaintiff, the area of the land would be 2.47
acres, whereas the statement of the deceased
restricted the quantity to 1.34 acres. Held that the
admission of the declaration was erroneous, since
so far from indicating a lack of interest on the part
of the declarant to misrepresent the truth, it
obviously was self-serving in character in that it
tended to limit his obligation under his covenants
of warranty by diminishing the acreage of land
covered by his deed; and that the judgment as
rendered, being supported by no other evidence,
must be reversed.

140

ACTION to quiet and settle the plaintiff's title to a
certain tract of land in the town of Westport,
brought to the Superior Court in Fairfield County
and tried to the court, Nickerson, J.; judgment
rendered for the plaintiff as to a part only of said
tract, from which he appealed. Error and new trial
ordered.

Warren F. Cressy, for the appellant (plaintiff).

Raymond E. Baldwin, for the appellees
(defendants).

The plaintiff claims title in fee to certain real
estate on the shore of Long Island Sound at
Compo Beach, so-called, in what is now the town
of Westport, and doubt being raised as to the
extent of his ownership, he brought this action to
quiet title. Upon the application of the Attorney
General, the State of Connecticut was made a
party defendant with the town of Westport, and in
their respective answers, the defendants each
claim ownership of the land in dispute, and deny
that the plaintiff has title. *141141

The land in question is part of a larger tract which
lies between Compo Pond, so-called, and Long
Island Sound. The western boundary of this larger
tract is a public highway known as the Hills Point
Road, running nearly north from Long Island
Sound past the large tract and past the west end of
Compo Pond.
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On the east, this large tract is bounded by water,
being a portion of the pond and a projection or
inlet of Long Island Sound and channels or
streams which form the outlet and inlet of Compo
Pond. The pond is at such a level that it is open to
the ebb and flow of the tide through these
channels or inlets, and this furnishes a potential
water power, which was early recognized by the
inhabitants of Fairfield.

On April 17th, 1705, the following vote was
passed in a town meeting of the town of Fairfield:
"Tho' Ockley of Westchester is desirous proposeth
to erect a grist mill or grist mills upon Compo
Creek within ye bounds of Fairfield. The Town do
by vote grant liberty unto ye sd. Tho' Ockley to
erect a grist mill or grist mills as aboved upon ye
sd. Compo Creek upon conditions yt. he do att all
Times indemnifie ye proprietors of ye meadow
lying on sd. Compo Creek also on ye Creek
Eastward of Gallups gap wth. reference unto wt.
damage shall acrue to ye sd. meadow by virtue or
reason of his erecting sd. mill or mills on sd.
Compo Creek also on conditions yt. he sd. Ockley
do accomplish ye building sd. mill or mills wth. in
two years next after this date. Also he agreeing to
such articles with ye following Committee wth.
reference to ye whole of ye affair of ye mill or
mills as to situation Terms of Grinding as to Tole
everything else proper in ye premises with ye
following Committee. Also ye Town do grant until
him sd. Ockley one parcel of land att ye narrow of
Compo Creek on ye west side to be unto him his
heirs so long as he or they shall *142  maintain a
sufficient grist mill or mills on sd. Creek, such
piece and quantity as ye following Committee
shall lay out unto him not exceeding half an acre.
The Town do appoint Impower Mr. Peter Burr,
Sergt. Jos. Lockwood Sanll. Couch as a
Committee to have full power to treat wth. sd.
Ockley about ye premises for all things."

142

The following day, April 18th, 1705, this
committee entered into the following agreement:
"Whereas the Town of Fairfield have granted
liberty to Thomas Oakley of Westchester to erect a

Grist Mill or mills upon Compow Creek within ye
bounds of Fairfield upon Compow conditions
mentioned in said Grant one whereof is he
agreeing to such artickles with reference to said
mill or mills as to situation and tolle and
everything else proper to the premises, with us
Peter Burr, Joseph Lockwood and Samuel Couch
as A Committee appointed by the said Town for
ye affair as may more full appear by the records of
said Town bearing date April 17, 1705. Now know
all men yt ye said Thomas Oakley hath agreed
with us the above said committee and do hereby
covenant, promise and bind himself and his
suckessors in ye said mill or mills to secure all
such grain as shall be brought to ye said mill or
mills by any inhabitant or inhabitants of the said
Town of Fairfield at all times and grind the same
seasonably before he or they shall grind for a
stranger; into good sufficient meal taking only a
suitable part for tole and also to keep ye said mill
or mills continually in good repairs after ye time
mentioned in ye said grant for accomplishing the
same or if ye said mill be at any time out of repair
he or they shall as commonly may be repair the
same againe or in case he or they faile thereof the
said mill or mills or wt shall remain of ye same
and ye dam and all other appurtenances of ye said
mill or mills to be at ye command and cost of ye 
*143  said Town of Fairfield provided they will pay
to him ye said Ockly or his suckessors in the said
mill or mills the value thereof and it is to be
understood that the stream is not to be accounted
and appurtenance of the mill but in case of the
failure above mentioned the stream to be free at ye
said townes command. In confirmation whereof
the said Thomas Oakly hath here-unto set his hand
this 18 day of April, Anno dom; 1705.

143

Witnesses Thomas Ockly." Joseph
Lockwood Peter Burr Samuel Couch."

This appears to have been the first individual
transfer of any part of the large tract. The former
bounds of the town of Fairfield and the Parish of
Green's Farms included this entire property. The
proprietors of the town of Fairfield acquired title

2
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from the Indians in 1680. They also obtained a
patent from the General Court on May 26th, 1685,
and the General Court confirmed this patent in
May, 1703. In 1855 Westport became a town, and
this tract was included within its limits. By Special
Act of the Legislature in 1907, a transfer was
made to the town of Westport, of all undivided
lands which originally belonged to the ancient
proprietors of the town of Fairfield.

It appears that the mill was built by Oakley and
put into operation. From that time to 1793 there
were various conveyances of this mill property,
but none of them mention the amount of land
included within the site. In that year George
Cable, who then owned the property, conveyed it
to one Scribner, by the following description: "My
grist mill near the above described premises with
about an acre of land adjoining, bounded westerly
by the highway and on all other *144  parts by
creek and beach together with all the streams and
dams and other appurtenances belonging to said
mill."

144

Substantially the same description is used in the
various conveyances which follow the above. On
May 14th, 1855, this mill property was conveyed
by the then owners, Henry B. Sherwood and
Daniel Sherwood, to the Stamford Manufacturing
Company, the description being as follows: "All
that certain piece or parcel of land in extent about
one acre be the same more or less situated in
Westport in said State and bounded Northerly by
the Mill Pond, so-called, East by Long Island
Sound and West by land lately owned by Abraham
Sherwood, Francis Sherwood and Franklin
Sherwood and by the said beach, with the Mill,
Dams, Breakwater, Wharves and Water privileges
attached thereto and situated thereon, being the
same premises two undivided third parts of which
were conveyed to the said parties hereto of the
first part by Abraham Sherwood, Franklin and
Francis Sherwood by deed dated the fourth day of
March 1853 and recorded in the office of the

Town Clerk of Westport in Vol. 6 Page 261 with
the appurtenances and all the estate, title and
interest of the said parties of the first part herein."

The property came thence by mesne conveyances
to Franklin Wayland Fellowes, and on March
25th, 1901, by a deed of the administratrix of his
estate, Margaret M. Fellowes, it was conveyed to
the plaintiff by the following description: "A
certain piece or parcel of land with the buildings
thereon, situated in the town of Westport, Fairfield
County, State of Connecticut, in extent one acre,
be the same more or less, and bounded Northerly
by the Mill Pond, so-called, East by Long Island
Sound and the beach thereof, South by said Long
Island Sound, and West by land now or *145  late
of Abraham Sherwood, Francis Sherwood and
Franklin Sherwood and by the said beach, with the
mills, dams, breakwater, wharves and water
privileges attached thereto, and situated thereon.
Being the same premises conveyed to The
Stamford Manufacturing Company by Daniel
Sherwood and Henry B. Sherwood by a deed
dated May 14th, 1855, and recorded in the public
land records of the said Westport, in Book 7, on
page 721, and by said The Stamford
Manufacturing Company conveyed to the
aforesaid Frank Wayland Fellowes by a deed
dated July 20th, 1885, and recorded in the public
land records of said Westport in Book 17, page
139."

145

From time immemorial there has been and still is a
roadway, described in some of the early
conveyances as a "drift-way, right-of-way or
lane," running eastward from the Hills Point Road,
at some distance south of the south shore of
Compo Pond, to the mill building in question. A
branch of this driftway or road begins at a point
thereon, some little distance from the mill, and
extends northeasterly to and across the end of the
pond where the water is shallow. These roadways
have been used by the public generally for a great
number of years, for purposes of general travel.
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That part of the large tract first referred to, which
lies on the south shore of Compo Pond, east of the
Hills Point Road, and bounded on the south by
this driftway or road, was, many years ago,
enclosed in part by stone walls, and one wall on
the eastern boundary of this tract, extends
southerly to or near the point where the branch
driftway or road meets the main driftway or road
to which reference is made above. The land west
of this branch driftway or road, is now owned by
various parties and several houses and other
buildings stand thereon, most of them facing
across this road, the open beach and Long Island
Sound. It *146  is conceded that this occupied tract
is not involved in plaintiff's claim in this action.

146

The western end of that portion of the tract which
lies south of the driftway or road contains another
piece of land which was long ago enclosed in
whole or in part by a wall. This is known as the
Bumpus tract, and is not claimed by the plaintiff.
All of the rest of the large tract which lies south of
the driftway or road, is claimed by the plaintiff to
be included within the description in his deed
from the administratrix of the estate of Franklin
Wayland Fellowes above referred to. This results
from the interpretation which he puts upon the
description in the deed, of the western boundary
line of the property conveyed to him. The
defendants, on the other hand, contend that the
description in the deed puts the western boundary
of the plaintiff's land much further east, and the
trial court in upholding the defendants' claim fixed
the line as the branch roadway referred to, and a
line extended southerly to a point in the stream or
inlet which was determined from the testimony.
The land in dispute is the open sandy beach front
which lies between the houses and driftway or
road on the north and the sea on the south. This,
the defendants say, has been used from time
immemorial by the public and has always been
and still is common and undivided land. It will be
seen from the facts recited that this dispute can
only be settled by a conclusive determination of
the true western bound of the land which was

conveyed to the plaintiff by the Fellowes deed.
The trial court correctly decided that this was the
determinative feature of the case, as appears from
the memorandum of decision.

One of the numerous reasons of appeal is based
upon the admission of testimony by the trial court,
upon this exact point. One Henry B. Sherwood
was a *147  grantor in a warranty deed in the
plaintiff's chain of title. As part owner of the mill
property, so-called, he sold his interest, in 1855, to
the Stamford Manufacturing Company. At the
time of the trial of this action Henry B. Sherwood
was dead, but his son, Rollin G. Sherwood, was
permitted, over the plaintiff's objection, to testify
that his father had told him that the western
boundary line of the property was the line above
described and embodied in the conclusion of the
trial court. It was admitted that this conversation
between father and son, took place after the father
had given the warranty deed, so he was not then
an owner of the property. The importance of his
testimony becomes apparent upon a study of the
evidence given in the case, which is all before us.
It is true, that there is evidence which may be said
to point to the substantial correctness of the
conclusion which the court reached, but it is
obvious that the court based its conclusion as to
the specific location of the line upon the statement
of this deceased former owner of the property.

147

The statement was clearly hearsay; but the
defendants claim it came within recognized
exceptions to the admission of such testimony.

One of these exceptions is the statement of an
owner in possession against his own title or
interest. In a suit to which such owner is not a
party, evidence of such statement made by him,
may be given. Such a statement is deemed to have
a certain guaranty of trustworthiness if made
against the interest of the owner. It is recognized
that one will not be likely to make a statement
against his own interest unless it be true. Similar
statements in his own interest would not carry that
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sanction, being self-serving declarations only, and
so not admissible. Smith v. Martin, 17 Conn. 399,
401. *148148

In the case at bar, the statement was made by one
who, at the time he made it, had parted with his
title and possession, and his interest in the bound
then lay in the fact that he had given a warranty
deed of the property. Under the claim of the
plaintiff in this action, the warranty would have
required Sherwood to warrant 2.47 acres in the
tract conveyed, while this statement as to the
western bound, if true, would have restricted his
obligation under the warranty, to 1.34 acres. Not
only was the author of the statement deceased, and
out of possession at the time, and without title, but
his was an obviously self-serving declaration, one
which was in his own interest.

It is often urged that all evidence by ancient
owners should be admitted out of the necessities
of the case where boundaries have become
obscure in the lapse of time, if the statement is by
one who had peculiar means of knowing the truth.
But necessity alone does not furnish a sufficient
sanction for the exception to the rule which
excludes hearsay testimony. The court must see
that in the circumstances, it carries certain
assurances of being of a trustworthy character, and
may be relied upon.

Under our rules of procedure we require the
sanction of the oath of a witness, and his
testimony is submitted to the test of cross-
examination. Both these requirements are nullified
by the admission of hearsay testimony. But the
necessities of the case, such as the absence of any
other sufficient proof, often does result in the offer
of hearsay evidence, particularly in the case of
ancient boundaries, and in these circumstances it
can be admitted in aid of the ascertainment of the
truth, provided the court can find in it some other
sanction and test which is the equivalent of that
which is to be dispensed with. South-West School
District v. Williams, 48 Conn. 504, 507. *149149

The attempt to do this has led to much confusion
of reasoning and there are now many differing
decisions in the various jurisdictions of this
country. In this State, however, the question has
been carefully considered, the principles involved
have been fully discussed, and the rule may be
said to be settled. This rule requires, as stated in
our leading case, that four prerequisites must be
shown to exist, to permit the introduction of this
class of evidence, viz.: (1) that it must be the
declaration of the dead; (2) that it must appear that
the declarant would have been qualified as a
witness to testify if present, and especially that he
had peculiar means of knowing the boundary; (3)
that the statement was made before the
controversy, in the trial of which the declaration is
offered, had arisen; (4) that the declarant had no
interest to misrepresent in making the declaration.
Turgeon v. Woodward, 83 Conn. 537, 541, 542, 78
A. 577. The statement of the rule which we
adopted in that case, has not since been modified
or changed in this State. An examination of the
text-books and the decisions of the courts in other
jurisdictions shows a strong tendency to support
this statement upon a subject concerning which
much confusion has existed. We cited the
following as then supporting our position: Yow v.
Hamilton, 136 N.C. 357, 358, 48 S.E. 782; Sasser
v. Herring, 3 Dev. (N.C.) 340; Table Rock Lumber
Co. v. Branch, 150 N.C. 240, 241, 63 S.E. 948;
Peters v. Tilgham, 111 Md. 227, 235, 73 A. 726;
Child v. Kingsbury, 46 Vt. 47, 54; 2 Wigmore on
Evidence, § 1566; 1 Greenleaf on Evidence (16th
Ed.) § 140 a; Jones on Evidence (2d Ed.) § 309.

Testing the question before us then, by the rule
above stated, there can be no question but that the
first three requirements were fully met; the
declarant was dead, he would have been a
competent witness, *150  with means of knowledge
as to the location of the boundary in question, and
his declaration was made long before this
controversy arose. The admissibility of the
declaration then, depended upon the fourth
requisite, viz., did Henry B. Sherwood have any

150
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incentive to misrepresent, when he stated the
location of the boundary line? It will be seen that
the question is not whether he did misrepresent,
but whether he had any incentive to do so. The
record discloses that at the time he made the
declaration he had parted with his title and was no
longer the owner of the property. He had,
however, given a warranty deed and was therefore
obligated to see that his successors in title
obtained the full amount of land which his deed
called for. His declaration limited the land to 1.34
acres, by fixing the western boundary where it did.
If the western boundary was to be fixed where the
plaintiff contends it should be, the warranty would
have covered 2.47 acres. It is manifest that here he
was limiting his liability by 1.13 acres. The
declaration, therefore, was not against his interest,
but was strictly a self-serving one. It was to his
interest to have the boundary fixed as he stated it
should be. The statement obviously fails to meet
the fourth requisite for its admission, and we are
compelled to hold that it was error to admit it. We
have dealt somewhat fully with the facts of this
case and with the principles governing the
admission of this testimony, because of the
peculiar importance which this declaration
assumed at the trial. The statement was vital in the
decision of the case. The record does not disclose
any other evidence sufficient in itself to support
the trial court's conclusion that this was the true
western boundary line of the plaintiff's land. The
fixing of this line by the trial court determined the
judgment for the defendants and against the
plaintiff, and under these *151  circumstances the
admission of the declaration was reversible error.
It is unnecessary to discuss other reasons of
appeal, since none of them would affect this result.

151
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 Outlook 
 

Mill Pond/Compo Cove walkway 
 

From Jennifer Johnson <jjohnson@westportct.gov> 

Date Mon 1/27/2025 6:31 PM 

To Mandell, Matthew <mmandell@westportct.gov>; Lautenberg, Ellen <elautenberg@westportct.gov> 

 

 

Dear Matt & Ellen 

 

In regard to the $5.6 million tide gate/walkway project, I’ve been gathering background information on the walkway, 

including: 1) who owns it; 2) when was it built; and, 3) the nature of the deliberations that occurred at the time it was 

approved. 

 

Here’s a brief summary: 

 

In the late 1980s the town embarked on a major effort to save the Mill Pond. The tide gates badly needed an upgrade. After 

several years of effort by the town, the project was approved by the RTM in June of 1990. 

 

In 1990 the total project cost was $1.6 million project (approx. $3.8 million in today’s dollars). The final plan had three 

components: 1) dredge the pond; 2) rebuild the tide gates; and, 3) build a timber walkway. Funding came from the state, the 

town and a special benefit assessment to property owners adjacent to the pond. 

 

As you can see from the attached screenshots the walkway was a big part of the June 1990 RTM meeting discussion and final 

vote. It appears that some of the Cove property owners didn’t like the location of the walkway preferring that it start on 

Hillspoint Road rather than next to the garage area. The Cove owners didn’t oppose the walkway; only a few objected to the 

location. 

 

Here are a few screenshots from the June 1990 RTM 

 minutes: 

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 105 of 291)Page 1 of 4 General Attachment: Compo Mill ___ JJ info.pdf (Page 1 of 4)



General Attachment: Compo Mill ___ JJ info.pdf

1/30/25, 3:42 PM Mail - Mandell, Matthew - Outlook 

https://outlook.office365.com/mail/inbox/id/AAMkADFiY2M1MjczLThhZGMtNDY3OS04ZmIwLTVmMWQ5MDQ5OTM5NQBGAAAAAAAHjq%2FedMeG… 2/4 

 

 

 

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 106 of 291)Page 2 of 4 General Attachment: Compo Mill ___ JJ info.pdf (Page 2 of 4)



General Attachment: Compo Mill ___ JJ info.pdf

1/30/25, 3:42 PM Mail - Mandell, Matthew - Outlook 

https://outlook.office365.com/mail/inbox/id/AAMkADFiY2M1MjczLThhZGMtNDY3OS04ZmIwLTVmMWQ5MDQ5OTM5NQBGAAAAAAAHjq%2FedMeG… 3/4 

 

 

 
 

 

 

 

 

So, the question of who owns the walkway has been answered. The Town owns it. And it was clear from the outset that the 

walkway was meant to provide public access. 

 

In the 1990s the Cove’s historic bungalows were largely owned by Westport residents. Once larger homes started replacing 

the bungalows, the gate followed. Today, the gate now blocks public access both to the Cove road and to the mean high water 

line. 

 

With the reconstruction of the walkway and tide gates now moving forward - at a cost of $5.6 million - many Westporters 

believe the Town should now reclaim public access. 

 

We can discuss this more at the RTM subcommittee meeting which I hope will be soon. There are legal issues that may come 

up sooner rather than later. 

 

I hope you find this helpful. Please do not hesitate to reach out it me if you have any questions. 
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Thanks, 

Jenny 

917-886-0020 

 

 

Get Outlook for iOS 
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The following attachment is not a PDF, so a link to the native file format is being provided instead:

Michelle Perillie E-Mail - Mill Pond Walkway.msg (LINK)
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Mihalczo v. Borough of Woodmont, 175 Conn. 535 (1978)
400 A.2d 270

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 1

175 Conn. 535
Supreme Court of Connecticut.

Alice C. MIHALCZO

v.

BOROUGH OF WOODMONT et al.

Argued May 3, 1978.
|

Decision Released Aug. 1, 1978.

Synopsis
The owner of a shorefront cottage on Long Island Sound
brought an action seeking a permanent injunction restraining
a borough and other defendants from interfering with use and
enjoyment of her property by using a seawall-walkway on the
property. The Court of Common Pleas, New Haven County,
Bieluch, J., entered judgment for plaintiff, and the defendants
appealed. The Supreme Court, Cotter, C. J., held, inter alia,
that the evidence supported the trial court's finding that no
dedication of the walkway had occurred.

Judgment affirmed as corrected.

Procedural Posture(s): On Appeal.

Attorneys and Law Firms

**270  *536  Gerald T. Weiner, Bridgeport, for appellants
(defendants).

Clement J. Kichuk, Bridgeport, for appellee (plaintiff).

Before *535  COTTER, C. J., and LOISELLE,
BOGDANSKI, LONGO and RUBINOW, JJ.

Opinion

COTTER, Chief Justice.

The plaintiff, the owner of a shore-front cottage at Merwin's
Point in the borough of Woodmont, city of Milford, brought
this action seeking a permanent injunction restraining the
defendants from interfering with the use and enjoyment of
her property, a determination of the rights in and to her land,
and damages. From a judgment in favor of the plaintiff, the
defendants have appealed.

The following facts were found by the court: The plaintiff's
property, known as **271  No. 2 Chapel Street, was
purchased by warranty deed in 1970, and is bounded southerly

fifty feet by Long Island Sound and westerly by Chapel Street,
formerly known as Beach Avenue. These premises were
conveyed to her together with and subject to the agreements
and rights-of-way contained in a document which involved
other cottagers and other parcels of land fronting on Long
Island Sound, and which was executed by John W. Merwin
and others, dated May 22, 1885, and recorded in the Milford
land records. The right-of-way to pass and repass on foot only
was granted by Merwin to those cottagers, their heirs and
assigns and the heirs and assigns of each of them. Along with
the aforesaid documents a map delineating the rights-of-way
was recorded, also describing a lot referred to as parcel N,
designated “Proposed Road,” which is now Dixon Street.

*537  A seawall-walkway in general conformity to the beach
and shore now exists across the width of the Mihalczo
property adjacent to the beach on the south. Although the
cement seawall-walkway has been in existence for about fifty
years and used by the unorganized public, including some
residents of the defendant borough, as a walkway, the plaintiff
first became aware of the use of the seawall-walkway by
pedestrians when she moved into the cottage in the summer
following her purchase of the property in February, 1970. In
June, 1971, after consulting her attorney, she attempted, on
three occasions, to erect a gate, open only to the cottagers,
across the walkway on the westerly border of her property
next to Chapel Street. Under the direction of the warden and
burgesses of the borough, however, the defendant constable,
George Ramadon, was instructed to remove the gate across
the sidewalk, which he did on June 21-22, 1971. Thereafter,
the plaintiff brought the instant action.

On appeal, we consider only those assignments of error which

the defendants have raised in their brief, 1  viz: whether the
seawall-walkway was within the plaintiff's property lines;
whether she sustained her burden of proof that it “was within
her southerly boundary without establishing the mean high-
water mark of Long Island Sound”; whether the defendant
borough in order to claim an easement must have a deed to
a road appurtenant to the land that it claims was dedicated
and accepted as a public right-of-way; whether the defendant
borough established a prescriptive right-of-way by adverse
use under General Statutes s 47-37; and, finally, whether
*538  the seawall-walkway was dedicated to the Woodmont

Association-Borough by the plaintiff's predecessors in title. 2

The findings that the plaintiff has title to the property which
is bounded southerly fifty feet by Long Island Sound are not
attacked. The latter description is equivalent to a boundary
at the high-water mark since the land between high and low-
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water marks remains in the state. Short Beach Cottage Owners
Improvement Assn. v. Stratford, 154 Conn. 194, 200, 224
A.2d 532. Thus, Long Island Sound establishes the southern
boundary of the plaintiff's property. Buckley v. Maxson, 120
Conn. 511, 518-19, 181 A. 922; Smith v. Dotolo, 99 Conn.
241, 242, 121 A. 472. It has been recognized that a landowner
could only have a fee simple title to the area above the
Mean high-water mark. Shorefront Park Improvement Assn.,
Inc. v. King, 157 Conn. 249, 251, 257, 253 A.2d 29. The
court properly concluded, and the defendants agree, that the
location of the mean high-water mark delineates the plaintiff's
southern boundary.

In using the term “high-water mark” the line of “ordinary
high-water mark is always intended.” **272  United States v.
Pacheco, 69 U.S. (2 Wall.) 587, 590, 17 L.Ed. 865; Freeman
v. Bellegarde, 108 Cal. 179, 41 P. 289. “(B)y the common
law, the shore ‘is confined to the flux and reflux of the sea
at ordinary tides.’ *539  Blundell v. Cotterall, 5 B. & A.
268, 292. It is the land ‘between ordinary high and low water
mark, the land over which the daily tides ebb and flow. When,
therefore, the sea, or a bay, is named as a boundary, the line
of ordinary high-water mark is always intended where the
common law prevails.’ United States v. Pacheco . . . (supra).”
Borax Consolidated Ltd. v. Los Angeles, 296 U.S. 10, 22, 56
S.Ct. 23, 29, 80 L.Ed. 9.

The defendants separately by way of special defense allege
that the sidewalk in issue was “across the southern portion of
the plaintiff's property,” and the defendant borough in its cross
complaint alleges that the strip of land which it claims is either
a public sidewalk or a public right of way which the borough
residents obtained by prescription is “across the southerly
portion of the plaintiff's property.” The quoted portions of
the defendants' allegations which admit that their claims
specifically relate to pedestrian passage over the southerly
boundary of the plaintiff's land are judicial admissions and are
conclusive upon the defendants. Bridgeport v. Stratford, 142
Conn. 634, 646, 116 A.2d 508.

The court found that a survey of the shoreline by the state
water resources commission for the years 1964 to 1967,
inclusive, which was admitted into evidence as a full exhibit
by the defendants, showed a constant shifting of the mean
high-water mark on shore, and, as a result of this movement,
the plaintiff's beach today shows approximately the same
conditions that prevailed before the pumping of sand about
sixteen years ago. That exhibit and the testimony presented
at the time of its introduction support the findings and

conclusion of the court that *540  although the seawall is
periodically touched by high tide, the mean high-water line
or the plaintiff's southerly boundary is presently about twenty
feet southerly from the plaintiff's seawall-walkway. The court
made a visual inspection of the plaintiff's premises and of the
physical appearance and structure of the seawall and walk
between Chapel and Clinton Streets, in company of counsel
for the parties; it observed the tide and sand along the southern
boundary of the plaintiff's property.

The court, therefore, was not in error in concluding that the
seawall-walkway was within the plaintiff's property line.
The named defendant's claim that it has the same right to
use the walkway as any other property owner fronting on
the beach who received a grant from Merwin is similarly
without merit. It is undisputed that the intervening deeds
in the plaintiff's chain of title all carry the restrictions and
benefits of the easement agreement of 1885 between the so-
called “Cottagers” concerning the correlative right to pass
and repass on foot over the right-of-way in question, without
expressing at any time any further easement in favor of
the public, the borough of Woodmont, or its predecessor,
Woodmont Association. The fact that Dixon Street, which
was originally shown as a “Proposed Road” on the 1885 map,
is now a public street which ends at the seawall-walkway and
stairway leading from the seawall to the beach, does not, as
the defendant claims, entitle it to “inherit” the easement of
way specifically granted for the benefit of the “Cottagers”
who were described in and parties to the agreement.

*541  Nor have the defendants satisfied their burden of
proving the acquisition of an easement by prescription. We
have held that the unorganized public cannot acquire rights by
prescription. Since a deed or devise to the unorganized public
by that name would be void for uncertainty, there can be no
prescription where there can be no grant. Turner v. Hebron,
61 Conn. 175, 187, 22 A. 951; 4 Tiffany, Real Property (3d
Ed.) s 1193. The burden of proving adverse use was upon
the borough of Woodmont; it was thus required to establish
that its use of the plaintiff's property was open and visible,
continuous and uninterrupted for fifteen years, and under a
claim of right. General Statutes s 47-37. As to the last **273
mentioned element alone, the court specifically found that
“there was no expression of a claim to a public right-of-way
over the plaintiff's property prior to that inferentially made
on June 17, 1970.” This finding and others must stand since
they find reasonable support in the evidence or in reasonable
inferences drawn from the facts proven. Dunn v. Santino, 139
Conn. 352, 355, 93 A.2d 726. We cannot say as a matter
of law that the court was required to find that the claim
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of an easement by prescription was affirmatively proven.
Loewenberg v. Wallace, 147 Conn. 689, 699, 166 A.2d 150.

The defendant borough further argues that there was an
implied dedication to the public by the plaintiff and her
predecessors in title of a right-of-way over the seawall-
walkway; it claims that the Woodmont public used the
walkway with the acquiescence of the property owners for
a long period of time and that the borough maintained and
repaired the seawall on several occasions without complaint
from the property owners.

*542  When the original wall of boulders and the present
seawall and walkway were erected, or who constructed
them, is not known, and no records pertaining to the actual
construction of any seawall have been shown. The trial court
found, however, that at different times repairs to the seawall
and walkway were made by the owners of the respective
properties, although from the time of the 1938 hurricane until
the commencement of this action in 1971, necessary repairs
were demanded of the property owners by the borough or
its predecessor. In June, 1970, the borough warden, citing
action taken at the meeting of the board of the warden and
burgesses, sent a letter to all property owners along the wall in
issue demanding that they “make the necessary repairs to the
sidewalk in front of their houses” within one week; otherwise,
the borough would have the work done at private expense.

Whether a parcel of land has been dedicated to a public use
by the owner of the fee and accepted for such use by and
in behalf of the public are questions of fact for the trier.
Whippoorwill Crest Co. v. Stratford, 145 Conn. 268, 271,
141 A.2d 241. An implied dedication which may arise by
operation of law from the acts and conduct of a property
owner must be such that his intention is clearly manifest
to devote land to the public use; “ ‘(n)o presumption of an
intent to dedicate arises unless it is clearly shown by the
owner's acts and declarations, or by a line of conduct the
only reasonable explanation of which is that a dedication was
intended.’ 4 McQuillan, Municipal Corporations (2d Ed.) s
1694.” LaChappelle v. Jewett City, 121 Conn. 381, 386, 185
A. 175, 177. The way was used by the cottagers by virtue
of recorded deeds, agreements and documents over the years
and repairs were made by them. Acquiescence *543  of the
property owners to its use by some members of the public
does not conclusively establish its dedication to the borough
for public use. Loomis v. Connecticut Ry. & Lighting Co.,
78 Conn. 156, 161, 61 A. 539. “ ‘(M)ere permission on the
part of the owner to the public to use the land as a way,

without more, will not constitute an intention to dedicate,
since a temporary right to use a private way is in the nature
of a mere license, revocable at pleasure, and does not in
any sense establish the requisite intent. Accordingly, mere
permissive use of land as a street or the like, where the
user is consistent with the assertion of ownership by the
alleged dedicator, does not of itself constitute a dedication
nor demonstrate a dedicatory intention.’ 11 McQuillan,
(Municipal Corporations (3d Ed.Rev.1964) s 33.32, pp.
710-11.)” Lynch v. West Hartford, 167 Conn. 67, 78, 355
A.2d 42, 48. Without a dedication there can, of course, be no
acceptance.

The facts found as to the use of the seawall-walkway, and acts
and conduct of the landowners with regard to it, are not such
as to require an inference as a matter of law of an intention
to dedicate it as a public right-of-way. We cannot interfere
with the conclusion of the trial court that there was no such
dedication.
**274  One additional matter requires brief discussion. The

judgment in this case went beyond the judgment that should
be rendered in an action to quiet title. The judgment decrees in
part that “the plaintiff is the owner in fee of the land described
in her complaint, and that the defendants have no rights
therein for the use of the seawall and walk across the plaintiff's
property as a walkway or public sidewalk by easement or
dedication.” Since only the plaintiff *544  and the defendants
were made parties to the issues in controversy, the rights of
any other parties cannot be authoritatively determined. We
confine our consideration to the rights of the plaintiff and the
defendant borough of Woodmont in the property. Dennen v.
Searle, 149 Conn. 126, 130, 176 A.2d 561; see Connecticut
Light & Power Co. v. Southbury, 95 Conn. 242, 247, 111 A.
363, 364 (in its capacity as a municipal corporation, a town
“does not represent the property rights of its inhabitants, and
has no authority to assert them or put them in jeopardy in
this action”). The proper judgment adjudicating the rights of
the parties to this action should be that the court finds the
issues for the plaintiff on the complaint and that “the title to
said premises be and the same hereby is quieted and settled
in said plaintiff as against the defendants, and none of said
defendants has any estate, interest in or encumbrance on said
property or any part thereof.” Practice Book, 1963, Form 512.

There is error in the form of the judgment, it is set aside and
the court is directed to render judgment as on file except as
corrected to accord with this opinion.
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In this opinion the other judges concurred. All Citations

175 Conn. 535, 400 A.2d 270

Footnotes

1 Lynch v. West Hartford, 167 Conn. 67, 73, 355 A.2d 42.

2 The five questions stated above were the main issues raised in the trial court by the parties, and the
defendants in their arguments and brief have limited their appeal to those issues. The case will be discussed
and disposed of on that basis. Maltbie, Conn.App.Proc. s 42; Maher v. Town Planning & Zoning Commission,
154 Conn. 420, 423, 226 A.2d 397; Staff v. Hawkins, 135 Conn. 316, 317, 64 A.2d 176.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 124 of 291)Page 4 of 4General Attachment: Old Mill ... ates NEARMAPS 2024-03-22.jpg (Page 4 of 4)



^ Back to Agenda ^ General Attachment: Old Mill Rd Tidegates NEARMAPS 2024-03-22.jpg

The following attachment is not a PDF, so a link to the native file format is being provided instead:

Old Mill Rd Tidegates NEARMAPS 2024-03-22.jpg (LINK)

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 125 of 291)Page 1 of 1General Attachment: Old Mill ... s NEARMAPS 2024-10-06 01.jpg (Page 1 of 1)

http://play.champds.com/ATT/westportct/2025-01/0e6bd0e24e71e7a1cc9d07a47b7e6ef4f4af2d11.jpg


^ Back to Agenda ^ General Attachment: Old Mill Rd Tidegates NEARMAPS 2024-10-06 01.jpg

The following attachment is not a PDF, so a link to the native file format is being provided instead:

Old Mill Rd Tidegates NEARMAPS 2024-10-06 01.jpg (LINK)

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 126 of 291)Page 1 of 1General Attachment: Old Mill ... s NEARMAPS 2024-10-06 02.jpg (Page 1 of 1)

http://play.champds.com/ATT/westportct/2025-01/a4fdbd991a0093fe3a27b87e7cd24311a0724fc9.jpg


^ Back to Agenda ^ General Attachment: Old Mill Rd Tidegates NEARMAPS 2024-10-06 02.jpg

The following attachment is not a PDF, so a link to the native file format is being provided instead:

Old Mill Rd Tidegates NEARMAPS 2024-10-06 02.jpg (LINK)

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 127 of 291)Page 1 of 1 General Attachment: Old Mill Tide Gates 1934 Aerial.jpg (Page 1 of 1)

http://play.champds.com/ATT/westportct/2025-01/ce6f1ba201103e8478ac73158f5f05ebf6497b0c.jpg


^ Back to Agenda ^ General Attachment: Old Mill Tide Gates 1934 Aerial.jpg

The following attachment is not a PDF, so a link to the native file format is being provided instead:

Old Mill Tide Gates 1934 Aerial.jpg (LINK)

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 128 of 291)Page 1 of 1 General Attachment: Old Mill ... 74 Aerial Infrared Photo.jpg (Page 1 of 1)

http://play.champds.com/ATT/westportct/2025-01/0886604c641fb553bb2f4172f7b1db6c7055d01d.jpg


^ Back to Agenda ^ General Attachment: Old Mill Tide Gates 1974 Aerial Infrared Photo.jpg

The following attachment is not a PDF, so a link to the native file format is being provided instead:

Old Mill Tide Gates 1974 Aerial Infrared Photo.jpg (LINK)

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 129 of 291)Page 1 of 1 General Attachment: Old Mill ... 74 Aerial Infrared Photo.jpg (Page 1 of 1)

http://play.champds.com/ATT/westportct/2025-01/2fd84286d8d1ddf7562500bfe774794efbccbc07.jpg


^ Back to Agenda ^ General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 130 of 291)Page 1 of 13 General Attachment: RTM June 1990.pdf (Page 1 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 131 of 291)Page 2 of 13 General Attachment: RTM June 1990.pdf (Page 2 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 132 of 291)Page 3 of 13 General Attachment: RTM June 1990.pdf (Page 3 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 133 of 291)Page 4 of 13 General Attachment: RTM June 1990.pdf (Page 4 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 134 of 291)Page 5 of 13 General Attachment: RTM June 1990.pdf (Page 5 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 135 of 291)Page 6 of 13 General Attachment: RTM June 1990.pdf (Page 6 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 136 of 291)Page 7 of 13 General Attachment: RTM June 1990.pdf (Page 7 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 137 of 291)Page 8 of 13 General Attachment: RTM June 1990.pdf (Page 8 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 138 of 291)Page 9 of 13 General Attachment: RTM June 1990.pdf (Page 9 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 139 of 291)Page 10 of 13 General Attachment: RTM June 1990.pdf (Page 10 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 140 of 291)Page 11 of 13 General Attachment: RTM June 1990.pdf (Page 11 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 141 of 291)Page 12 of 13 General Attachment: RTM June 1990.pdf (Page 12 of 13)



General Attachment: RTM June 1990.pdf

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 142 of 291)Page 13 of 13 General Attachment: RTM June 1990.pdf (Page 13 of 13)



^ Back to Agenda ^ General Attachment: S Compo Cove Garage Owners Vision Appraisal 2024-12-17.pdf

�����������	�
���

���������
����
�	����������������	���	��
���

���� �!"#$��%&�

' (�)*+�,�� � � � ��-. � � �/0�� � ����1���

,�����1�/0��

2 3&4!3

566� 33 789 � 5))!: ;(�
;(�

<&!
=4�)%

=4�)%

<&!
$�!>9?!

>9?!

<&!
�@A

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N���-�
G,B�O,�IP��P�IQ�CCI JR�� ,�� � �-. � S ���-

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N�J�T�
�J�/�CC�IB�,�CCI JU�- ,�� � �-. � � �J�T

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NJ�-U�
�V//,E�W��HE�X��CCI S�-�� ,�� � �-. � T J�-U

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NSR�T�

CBX,E��X�C�XI,�Y�W��XX,

C
RR�U ,�� � �-. � � SR�T

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NT�RU�
IB�,�DB��CCI .RSR ,�� � �-. � R T�RU

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NSRS��
/VCC,E�H,G,E RRT- ,�� � �-. � - SRS�

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N�.UR�
IB�,�DB��CCI JJ.J ,�� � �-. � . �.UR

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N.SJR�
R��IB/HB�/�CC�IB�,�CCI SST�� ,�� � �-. � J .SJR

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NU�U��
IB�,�DB��CCI ST��. ,�� � �-. � U U�U�

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NR.���

G�����XDE,F�Q�W�HVE��

H�G,CZ
UJSJ ,�� � �-. � S� R.��

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NJT.�

YE�,DC�XD�/�IP�,C�W

C�VE��C,��GG
�JR� ,�� � �-. � SS JT.

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N�.�-�
/�CH,�B�H��[V�C,�\�\E -.-U ,�� � �-. � S� �.�-

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��NSRSS�
IB�,�DB��CCI RRT. ,�� � �-. � ST SRSS

BCD�/�CC�ED�F,�GHBEG��IG��-JJ�

�H1�����1	KLMK��N-JS.�
F�VGP�,E�EBC�XD�� S�UTS ,�� � �-. � S� -JS.

RTM Planning & Zoning Committee and Environment Committee - PACKET - (Page 143 of 291)Page 1 of 3 General Attachment: S Compo  ... ion Appraisal 2024-12-17.pdf (Page 1 of 3)



General Attachment: S Compo Cove Garage Owners Vision Appraisal 2024-12-17.pdf

VISION APPRAISAL LISTED OWNERS FOR "COMPO COVE GARAGE" (12/17/2024)(KSW)
========================================================================

Map   Block     Unit    Owner                           Address
---   -----     ----    -----                           -------
E04/ / 067/000 /  1     TEO BEACH SHACK LLC             10 GLENVILLE ST #212            GREENWICH, CT 06831
E04/ / 067/000 /  2     48 MILL COVE LLC                223 HILLSPOINT RD               WESTPORT, CT 06880      
E04/ / 067/000 /  3     SUMMER & SPRING LLC             46 COMPO MILL COVE              WESTPORT, CT 06880
E04/ / 067/000 /  4     LONERGAN LANCE F & ANNE L       42 COMPO MILL COVE              WESTPORT, CT 06880
E04/ / 067/000 /  5     COVE DOG LLC                    54 DANBURY ROAD C/O CMG #185    RIDGEFIELD, CT 06877
E04/ / 067/000 /  6     MULLER PETER                    54 DANBURY RD #185              RIDGEFIELD, CT 06877
E04/ / 067/000 /  7     COVE DOG LLC                    54 DANBURY RD #185              RIDGEFIELD, CT 06877
E04/ / 067/000 /  8     52 COMPO MILL COVE LLC          161 CHERRY STREET               NEW CANAAN, CT 06840
E04/ / 067/000 /  9     COVE DOG LLC                    54 DANBURY RD C/O CMG #185      RIDGEFIELD, CT 06877
E04/ / 067/000 / 10     TSAI ANDREW K & PURVA PATEL-    66 COMPO MILL COVE              WESTPORT, CT 06880
E04/ / 067/000 / 11     FRIEDLAND MICHAEL & LAURI LEVITT54 COMPO MILL COVE              WESTPORT, CT 06880
E04/ / 067/000 / 12     MALPESO PASQUALE J JR           2 FIFTH AVE                     NEW YORK, NY 10065
E04/ / 067/000 / 13     COVE DOG LLC                    54 DANBURY RD #185              RIDGEFIELD, CT 06877
E04/ / 067/000 / 14     WAUTHIER ROLAND A               56 COMPO MILL COVE              WESTPORT, CT 06880
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